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IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SENORINOR. CRUZ. et d., No. C 01-00892 CRB
Pantiffs, MEMORANDUM AND ORDER
V.
USA. etd.,
Defendants.

THISDOCUMENT RELATESTO:

Case No. C 02-1942-CRB
Case No. C 02-1943-CRB
Case No. C 02-1944-CRB

These cases weere brought by individuas from Mexico, known as braceros, who worked in the
United States during World War |1 and some period of time thereefter. While working in the United States,
the braceros hed a portion of their wages withhdd. The withheld wages were deposited in a United States
bank and then trandferred to aMexican bank. The withholdings were to be refunded when the braceros
returned to Mexico. Plaintiffs dlege that this money was never returned. They seek redressfrom the
United States, Mexico, and Wdls Fargo Bank. All defendants have moved this Court to dismissthefiled
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BACKGROUND

With the outbresk of World Wer 1I, many American workers |eft tharr domedtic jobs and joined
thewar effort. To address the resultant labor shortage, the United States looked to Mexico. On Augudt 4,
1942 the United States and Mexico entered into the firgt in a series of agresments under which Mexican
workerswould cometo work in United States. Thisfirst agreement covered agriculturd workers

The 1942 agreement between Mexico and the United States provided thet the United States would
enter asgparate contract with each individud bracero. The United States then subcontracted the worker to
the actud farmer or farmer assodiation. Both the 1942 agreement between Mexico and the United States
and the gandard contract governing the reationship between each worker and the United States provided
that ten percent of each worker’ swages be retained and deposited into a Savings Fund. Upon proper
aoplication, the Savings Fund deductions were to be returned to the bracero when he returned to Mexico.

On April 26, 1943, the agreement between Mexico and the United States was amended. Under
the amended agreament, the United States depogited the ten percent withholding into the Wells Fargo Bank
account of the Bank of Mexico. The Bank of Mexico was then to forward the funds to the Mexicen
Agriculturd Credit Bank, which wasto return the funds to the agricultura braceros upon their return to
Mexico.

By agreement between the United States and Mexico, dl Savings Fund deductions were terminated
on January 1, 1946. However, some braceras continued to work in the United States under the origina
agreaments, as amended to exdude the Savings Fund and otherwise, through December 31, 1947.

With the problem of illegdl immigration continuing unabated, in 1948 the United States and Mexico
entered into another agreement. Notably, under this new agreement, each bracero entered into a contract
directly with hisemployer in the United Sates The United States was no longer asgneatory to the
individua work contract. Under this agreement, which was in effect from February 1948 through October
1948, the employer again withheld ten percent of each workerswages. However, the withheld wages
were to be returned directly to the bracero in the form of acheck upon termination of the work contract.
The check was redeemable only when endorsed by the Immigration and Naturdizetion Sarvice asthe
worker exited the United States on return to Mexico.

A new internationa agreement was again negotiated in 1949. Under its terms, the Mexican worker
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agan contracted directly with his United States employer. Under this program, however, no savings
deductions of any kind were authorized. The last agreement between the United States and Mexico
expired December 31, 1964.

The United States and Mexico dso entered into asmilar agresment to supply labor to theraillroad
indudry in 1943. The agreement wasidenticd in al materid repects except thet the Bank of Mexico was
to forward the withheld wages to the Mexican Nationd Savings Bank for return to the braceros. Aswith
the agriculturd program, dl Savings Fund deductions were terminated as of January 1, 1946. Therailroad
braceras program terminated in early 1946 and was never revived.

PROCEDURAL BACKGROUND

Senarino Ramirez Cruz, et d. v. United States et d., (No. 01-0892) wasfiled on March 2, 2001.
The Cruz plaintiffs filed a Second Amended Complaint (“SAC”) on July 12, 2001. The named defendants
are Mexico, Banco de Mexico, Banco Naciond de Credito Rurd, SN.C., as successor in interest to the
Banco de Credito Agricola, SA. (callectively “Mexican Defendants’), the United States, and Wels Fargo
Bank (“WdlsFargo”).

On March 20, 2002, DeLaTarre, et d. v. United Siates of America, e d., (No. 02-1942),
Chavez, ¢ d. v. United Sates of America e d., (No. 02-1943), and Barba, et d. v. United States of
Amgica g d., (No. 02-1944) were trandered to the Northern Didrict of Cdiforniafromthe U.S.

Didrict Court for the Didrict of Columbia On April 19, 2002, pursuant to Fed. R. Civ. P. 42(3), this
Court consolidated the three trandferred cases for purposes of discovery and mation practice.

While the consolidated complaints are nearly identicd to the Cruz complaint, there are afew
important differences. The consolidated complaints dlege adass period continuing through 1964, wherees
the Cruz dass period terminatesin 1949. They dso name severd federd government officids as additiond
defendants. Unlike Cruz, the consolidated complaints dlege a cause of action under the Adminidrative
Procedures Act (“APA”), 5 U.S.C. § 702, et seq., againgt the United States and aviolation of the Anti-
Peonage Act, 42 U.S.C. § 1994, by the Mexican Defendants and Wells Fargo Findly, unlike the Cruz
complant, the consolidated complaints do not alege a cause of action under Cdifornia s unfar competition
law.

Now before the Court are motionsto dismissfiled by dl defendants. The Court will discuss eech
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moation in tum.
DISCUSSON

[ Mexican Defendants

The Mexican Defendants contend that they are immune from suit in the United States courts: The
United States law of sovereign immunity has changed sgnificantly since the events giving rise to this action
occurred. Therefore, the firgt question presented by the Mexican Defendants mation iswhich law of
overagn immunity should contral.

Asareallt of judicid deferenceto the palitica branches, primarily the executive, foreign soveragns
enjoyed nearly complete immunity from suit in the United States prior to 1952 See Velinden B.V. v.
Centrd Bank of Nigeria, 461 U.S. 480, 486 (1983). In 1952, the State Department replaced absolute

overeign immunity with apalicy of resricted soveraégn immunity as st forth inthe Tate Letter. 1d.
Twenty-four yearslaer, this redrictive theory of sovereign immunity was codified as the Foreign Sovereign
Immunities Act of 1976, 28 U.S.C. 8§ 1330, 1602-1611 (“FSIA”).

The operdive eventsin these cases occurred before 1952. As aresult, the Mexican Defendants
dam that they are entitled to the absolute sovereign immunity enjoyed by foreign Sates prior to the Tate
L etter and that these cases must be dismissed for lack of subject matter jurisdiction. Plantiffs regpond thet
the FSIA gpplies retroactively to events occurring prior to 1952 and that this Court has subject metter
jurisdiction under theterms of the FSIA.? The question, then, iswhether the FSIA gpplies

The garting point for retroectivity andyssis Landgraf v. US HiIm Produdts, 511 U.S. 244 (1994).

IHaintiffs dam that a foreign sovereign’s expectation of immunity had eroded by the 1940s. In
atempting to support thisdaim, plaintiffsrely on Republic of Mexico v. Hoffman, 324 U.S. 30 (1945), where
the Supreme Court rgected adam of immunity mede by Mexico. However, that caseinvalved an'in rem
actionagaing aseamship that was owned but neither possessed by, nor in sarvice of, the Republic of Mexico.
The Supreme Court condluded that Mexico wasnot entitled to immunity, 1aly sncethe executive branch
hed dedined to recommend immunity, both in thet particular ceseandin gmiler cases

Hoffmen cannat credibly be characterized as an exception to the pre-1952 generd rule of absolute
soverdgn immunity.  Hoffman is much more reedily characterized as ddinesting the outer boundary of thet
generd rule--a boundary which the current case fits eagly within. In short, the fact that an in rem action
agang a boeat that was owned, but not passessed by, or in sarvice of, aforeign sovereign, was permitted to
goceed could nat have diminished Mexico' s reasonable expectation that it wasimmunefromdl suit in United

aes courts,

2Spedificdly, plantiffs contend thet the activities of the Mexican Defendantsfdl within the commerad
adtivity exception to soveraign immunity under the FSA.
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Inthat case, the Supreme Court held that provisons of the Civil Rights Act of 1991 providing for
compensatory and punitive dameges, and theright to ajury trid, did not gpply to aTitle VII case pending
on appedl. 1d.

In Landgraf, the Court made dear thet “the presumption againgt retroactive legidation is degply
rooted in our jurigorudence” 1d. at 265. With regard to civil laws, this presumption againd retroactivity
can be overcome only by an express gatutory commeand thet the law should be given retroactive effect. 1d.
a 280. The Court dso made dear, however, that a“ aute does not operate ‘retrospectively’ merdy
becauseit is goplied in acase aisgng from conduct antedating the Satute's enactment.” 1d. at 269. Instead,
adatute only operates retroactively where it “ attaches new legd consequences to events completed before
itsenactment.” 1d. a 270.

As dated by the Court:

When acaseimplicates afederd datute enacted after the eventsin quit, the court's firg task

isto determine whether Congress has expresdy prescribed the satute's proper reech. If

Congress has done S0, of course, thereisno need to resort to judicia default rules When,

however, the gatute contains no such express command, the court must determine whether

the new datute would have retroactive efedt, i.e,, whether it would impair rights apa‘éy _

possessed when he acted, increase aparty's liability for past conduct, or impose new duties

with respect to transactions already completed. If the statute would operete refroectively,

our traditional presumption teaches thet it does not govern absent dear congressond intent

favoring such areault.
Id. a 280.

Because thexe casssimplicate the FSIA, a datute enacted after the eventsin this suit, Landgraf
teachesthat the fird task for the Court isto examine whether the FSIA contains adear expresson of
datutory intent regarding its proper reech.

The FSA daestha: “Clamsof foragn sates to immunity should henceforth be decided by courts
of the United States and of the Statesin conformity with the principles st forth in this chepter.” 28 U.SC.
§1602. Atfirg glance the language “ should henceforth” suggests prospective goplication only. However,
the language of progpectivity goesksin rdaion to the actual making of adam of immunity, not in rdaion to
the underlying events giving rise to a cause of action, suggedting, perhaps, that the FSIA should gpply to dl
damsaf immunity mede after 1976, regardless of the time-frame in which the events giving rise to the
action occurred.

The Didrict of Columbia Circuit conduded thet as aresult of dearly expressed dautory intent the
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FSA should be given retroactive effect. See Princz v. Federd Republic of Germany, F.3d 1166, 1170
(D.C. Cir. 1994). However, other courts have resched the opposite conduson. See, eg., Cal Maks &
Co., Inc. v. Union of Soviet Soddig Republics, 841 F.2d 26, 27 (2nd Cir. 1988); Jackson v. People€'s
Republic of China, 794 F.2d 1490, 1497 (11th Cir. 1986) (dating agreement with lower court's
condugon thet the“FSIA does not contain adear and unequivoca Satement that it was intended to goply
retroactively to transactions which predated 1952. Quite to the contrary, the language of the Act is
expresdy prospective” Jackson v. People s Republic of China, 596 F.Supp. 386, 388 (N.D. Ala 1984).
Thefact of this disagreement among the courts suggests thet the Satutory language of the FSIA is

ambiguous

Further evidence of ambiguity is provided by the fact that Congress provided a grace period before
the act wasto take effect. The Satute provided: “This Act shdl take effect ninety days after the date of its
enactment.” Foreign Sovereign Immunities Act of 1976, Pub.L. No. 94-583, § 8, 90 Stat. 2898 (1976).
Argugbly this grace period was designed to “ give adequate natice to foreign nations of the United States
new policy of redrictive immunity.” Jackson, 596 F.Supp. a 388. However, the datutory language and
legidative higory do not reved whether this was the primary purpose of the grace period. Indeed, agrace
period may have been provided to further the rdaive Smple purposes of adminidrative and judicid
dfidency.

Sill more ambiguity is provided by the legidaive context surrounding enectment of the FSIA. The
redrictive theory of sovereign immunity became the policy of the United States with adoption of the Tate
Letter in 1952. The palicy of the Tate Letter was not “enacted into law, however, and its gpplication
proved troublesome.” Velinden 461 U.S. a 487. These troubles semmed from the incongdent
goplication of the palicy. Pog-1952, aforeign soveragn sued in a United States court would typicaly
make arequest of immunity to the State Department. Inconastendies semmed from two factors. Frd,
sometimes “palitical condderationsled to suggestions of immunity” not otherwise gppropriate under the
regrictive theory. 1d. Second, some sovereigns failed to make arequest, forcing courts to adjudicate
immunity based on prior Sate Department decisons. |d.  Asaresult of these digtortions, “governing
Sandards were neither dear nor uniformly gpplied.” 1d. a 488. The FSIA was born out of Congress's
distigaction with thisate of affars The FSIA was passed to bring uniformity, consstency, and fairess
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to immunity deerminations |1d.

Agang this backdrop, it is dear that the purpose of the FSIA wasto codify and raiondize a
policy--regtrict sovereign immunity--which had been in place for twenty-four years, Snce 1952. The
purpose, absent an unequivocd expresson to the contrary, was not to change law that was then twenty-
four yearsald. The purpose wasto codify the theory of restrictive sovereign immunity, without dtering the
“subgantive law [of] ligaility.” Firs Nat. City Bank v. Banco Para El Comerdio Exterior De Cuba, 462
U.S. 611, 620 (1983). Indeed, nothing in the history of the FSIA suggests that Congress considered the

aoplicability of the FSIA to cases which arose prior to 1952--twenty-four yearsin the past.

Had Congress desired that the FSIA gpply to daimsarising prior to 1952, it could have eesily
adopted language to thet affect. Had Congressintended that the FSIA goply to daimsarisng prior to
1952, it could have provided that: “Clams of foreign gates to immunity should henceforth be decided by
courts of the United States and of the States in conformity with the prindiples st forth in this chepter,
regardless of the date that the events giving rise to the cause of action occurred.” Congress
did not so provide. Given the ambiguities discussed above, the Court finds thet the FSIA does not contain
adear expresson of datutory intent in favor of gpplication to events occurring before 1952,

As Landgref dictates, then, the second ep is to determine whether gpplication of the FSIA to the
cae a bar would betruly retroactive. That is, would gpplication of the FSIA attach “new legd
consequences’ to padt actions? Landgraf, 511 U.S. a 270. Answering this question with regard to
jurisdictiond datutes has resulted in some confuson semming from the different types of jurisdictiona
datutes. Thisconfuson waslargdy laid to rest in Hughes Airaraft Co. v. U.S ex rd. Schumer, 520 U.S.
939 (1997) where the Supreme Court distinguished between juridictiond Satutes that affect only the
avalability of cartain foraand juridictiond satutes which control whether cartain digputes can be
adjudicated at dl.

Sautes merdy addressing which court shal have juridiction to entertain a particular cause

of action can fairly be sad merdly to regulate the secondary conduct of litigation and not the

underlying primary conduct of the parties. (citation omitted). Such Satutes affect only where

ATy PoraL ot Ly bebrautt A O sl g

"jtlFI]I‘é'_SjldlCl’ld" terms, isas much subject to our presumptlon agand retroectivity asany
other.

Id. at 951.
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Given thisdichotomy, the FSA isdearly a gatute which would operate “retroactivdy” if given
efectinthiscase If the FSA isgpplied to pre-1952 events, some auits againgt sovereign may be brought
that otherwise would have been barred.? 1t istoo much to argue that gpplication of the FSA to thiscase
would merdy mean that the Mexican Defendants could be sued herein the United Satesaswdl asin
Mexico* Rather, goplication of the FSIA to the case a bar would afect nat “only where a suit may be
brought,” but rather “whether it may bebrought at dl.” 1d.

Admittedly, some courts expressthe opposteview indicta. In Creighton Ltd. v. Government of
Sate of Qatar, 181 F.3d 118, 123 (D.C. Cir. 1999), the court suggested that “ gpplication of 1976 verson
of FSIA to acts committed before 1952 would not be retroactive because it ‘would not dter Germany's
lighility under the goplicable subdantive law in force & thetime, i.e it would just remove the bar of
overeign immunity to the plaintiff's vindicating hisrights under thet law.””  (quating Princz v. Federd
Republic of Garmany, F.3d 1166, 1170 (D.C. Cir. 1994) In this Court’s opinion, it isdfficult to concave

of alaw that would “dter” ligbility more than one afecting whether asoveraign can be madeto ansver ina
court of law et dll.

Thiscondusion is condgent with the overdl intent of the FSIA. Asthe Supreme Court has Sated:
“The language and higtory of the FSIA dearly establish that the Act was not intended to affect the
Ubdantive law determining the ligility of aforeign gate or indrumentdity. .. .” Frd Na. City Bank v.
Banco Para El Comerdio Exterior De Cuba, 462 U.S. 611, 620 (1983). It isdifficult to imagine whet
could be more subgtantive than a sovereign’ s expectation of aosolute immunity. Indeed, it isdear thet the
intent of the FSIA wasto codify a policy--the restrictive theory of soveraign immunity--adopted twenty-
four years earlier in 1952, not to change pre-1952 law.

Because the legidative language regarding the proper socope of the FSIA is ambiguous and the
application of the FSIA to events occurring before 1952 would have impermissible retroactive effect, the
Court condudesthat the FSIA is not gpplicable to any dams arigng prior to 1952. Indeed, the Mexican

SThisistrue, of course, only if the suit fitswithin an exoeption to Sovereign immunity recognized by the
FSA.

4Further, to the extent thet the subgtantive law of lighility is different in the United Statesand Mexico,
“new legd consequences’ could atach to pedt ationsif a United States forum is made available.
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Defendants are absolutdy immune to any damsthet arose prior to 1952.°

Thisleaves the quedion of whether any of the daims pled againg the Mexican Defendants arose
after 1952. Mogt of the named plaintiffs terminated their employment under the braceros program prior to
1952. However, in the four complaints before the Court, some of the named plaintiffs alege that they
worked under the braceros program past 1952. For example, the Cruz complant dlegesthet Liborio
Santiago Perez “was employed as an agriculturd Iaborer under the bracero program from 1942 to 1962.”
SACTY 12

Given the undisputed terms of the bracero program, however, it isdear that any cause of action
againg the Mexican Defendants arose and ripened prior to 1952.°

The slandard bracero contract contemplated thet the individua worker would gpply for return of
his Savings Fund deductions upon return to Mexico. Bracero contract 5. Accordingly, an argument can
be made that a bracero had no daim againgt Mexico until he returned to Mexico. But it isaso dear under
the gandard contract that upon expiration of the contract, the bracero had alegd obligation to return to
Mexico (abeit a the expense of the United Sates). 1d. 11 25.

By December 31, 1947 dl agriculturd braceros had been repatriated to Mexico or thelr contracts
hed been terminated and they were in the United Statesillegdly. See Memo from Wilson R. Buieto
William A. Anglim, PMA, USDA, “Find Report on Adtivities of Foreign Farm Labor Program,” Jan. 30,
1948, 113. Indl subsequent agreements between the United States and Mexico, Mexico wasto play no
rolein return of the Savings Fund deductions. In fact, no Savings Fund deductions, of any kind, were
authorized after October of 1948. With regard to the railroad braceros, thet program was fully terminated

SHaving reached this condusion, the Court does not addressthe other defensesraised by theMexican
Defendants. The Court notes, however, that these defenses raise serious questions. Frd, even if the FSIA
were given retroactive effedt, there is a question whether this case would fdl within the commerad adtivity
exception to soveraign immunity under the FSIA. The Adt of State Doctrine d o presants unique questions
FHndly, thereisavery red posshility that plaintiffs daims are time-barred.

6Because thismoation to dismissisjurisdictiond, and therefore brought pursuant to Rule 12(b)(1), the

Court isnot required to acogpt dl of plantiff’ sfactud dlegationsastrue. Indead, the party moving under Rule

12(b)(2) may submit evidence indicating that the court lacks sulject metter jurisdiction. “It then becomes

for the party opposing the motion to present affidavits or any other evidence necessary to satidy its

burden of establishing thet the court, in fadt, S subject matter jurisdiction.” Assodaionof Am. Med.

Collegesv. United Sates, 217 F.3d 770, 778 (9th Cir. 2000) (noting thet aditrict court “ obvioudy doesnot

abuseitsdiscretion by looking to thisextra-pleading materid in deciding theissue, evenif it becomes necessary
to resolve factud dioutes’).
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by 1946. Therefore, any cause of action againg the Mexican Defendants arose prior to 1952,
Accordingly, the Mexican Defendants mation to dismissis herdy GRANTED.’

. WdlsFargo
Pantiffsdlege severd didinct causes of action agang Wdls Fargo. The Court addresses eechiin

tumn.

A Breach of Contract

Paintiffs dlege breach of contract theories againg Wells Fargo arisng out of two separate sats of
contracts.

1. Agreements between Wels Fargo and United Statesand Wells Fargo and
Mexico

Fantiffs dlege that Wells Fargo entered “ contracts with the United States and Mexico.” SAC
104. The complaint further alegesthat Wells Fargo falled to “promptly depogt dl rdevant monies recaived
from the United States into the account of Banco de Mexico” and/or failed to “furnish the Banco de
Mexico with documentation” regarding the withholdings, thereby breaching its contractud obligetion. SAC

" After ord argument, the plaintiffs submitted aletter brief ontheissue of sovereign immunity. Thefird
part of the letter brief merelé resated ar]%umentsthat hed dready been exhaudtivdy briefed and argued. The
second part damsthat the Edge Act, 12 U.S.C. 8§ 632, confers jurisdiction over the Mexican Defendants.
_[t)eqoitethefai that plaintiffshed failed toraise, or even mention, thisargument previoudy, the Court addresses
it now.

The Edge Act creates federd question jurisdiction in any case involving a United States corporaion
thet arises* out of transactionsinvolving internationd or foreign benking.” 12 U.SC. 8632, But whilethe Act
crested anew category of federa question jurisdiction, it did not affect thelaw of soveragnimmunity. Indeed,
tgwye c?ses_cited by plaintiffs do not discuss sovereign immunity--presumably because the cases were brought

afordgn soverdgn.

Thet theEdge Act did nat aorogateforagn soveragnimmunity isimplict intheandyssof Nationd City
Bank of New York v. Republic of China, 348 U.S. 356 (1955). In that case, brought under the Edge Act,
the Republic of China sued to recover depodits medein the defendant bank. The bank counterdaimed. The
trid court granted amoation to dismiss the counterdaims on the basis of sovereign immunity. See Republic of
Chinav. Nationa City Bank of New Yark, 108 F.Supp. 766 (SD.N.Y. 1952). The late court affirmed
because the counterdaims “were not basad on the subject matter of the suit.” ' Republic of Chinav. Nationd
City Bank of New York, 208 F.2d 627, 629 (1953). The Supreme Court reversed, concluding thet the
counterdams were “based on the same subject matter” and therefore the Republic of China had waived its
Dvaagnimmunity by bringing suit. Nationd City Bank of New Y ork v. Republic of China, 348 U.S. 356,
365 (1955). If the Act had somehow abrogated the soveragn immunity of the Republic of Ching, none
of thisandysswould have been necessary. Therdatedness of the counterdamswould have beenimmaterid.
Likewise the fact thet the Republic of Chinawas the origind plantiff in the action would not have mettered.
Both factors were crudd, however. The Supreme Court permitted the counterdam againgt the Republic of
China because nations of “fair dedling” permitted the particuler counterdlam. 1d. _ _

In short, the Edge Act has no bearing on the near dosolute immunity from suit thet foreign sovereigns
enjoyed prior to 1952.
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1 108-9.

Maintiffs do not contend that they are Sgnatoriesto any contract with Wells Fargo. Therefore, they
have no direct cause of action. Plantiffs maintain, however, thet they can bring this cause of action for
breach because they are intended third-party beneficiaries of the contracts

Under gengrd Cdifornialaw: “A contract, made expresdy for the benefit of athird person, may be
enforced by him a any time before the partiesthereto rescind it.”  Cdl. Civ. Code § 1559. However,
third-party’ s do not have acause of action for breach of a contract that abank entersinto with a depostor
or borrower. See Atlantic Cement Co., Inc. v. South Shore Bank, 730 F.2d 831, 833 (1t Cir. 1984).

The centrd fact hereistha contracts arigng in the context of abanking rdationship--gpedificdly the

bank-depositor rdationship--are far removed from the typical context where athird-party can mantain a
cause of action for breech. Banking isa unique contractud rdationship. Banking agreements are dway's
meansto an end rather than an end in themsaves. That is, exoept in extreordinary dreumdances, funds
depogted in abank will ultimatdy benefit athird-party. The courts have understood this unique context
and have refused to recognized third-party standing for breech of atypica banking contract.

For example, the payee of acheck has no cause of action againg abank if the bank violatesan
obligation to the writer of the check. I1d. Thisistrue under the Uniform Commerdd Code and the
common law. Seeid. Thisisso even where the depogitor writes a check with the explidait intent to benefit
athird-party (asisnormdly the case) and the bank has knowledge of that intent. In barring such acause of
action, the law recognizes that the bank/depositor rdationship is entered for the sole benefit of the
depogtor, not third-parties.

Faintiffs have dted no authority for recognizing third-party benefidary satusin the banking context.
Nor have they dted any authority where third-party benefidary status has been uphdd in an andogous
context. Given the unique context of the banking rdaionship, the Court refuses to undertake treditiond
third-party benefidary andyss Plaintiffs have no cause of action for breach of any contract thet Wells
Fargo may have entered with the United States or Mexico.

2. Agreement between United Statesand Mexico

Plantiffs second theory of contractud liahility is bassd on the umbrdla agresments between Mexico

and the United States. In executing these agreements, the complaint dleges that Wells Fargo acted asan
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agent for the United States and Mexico and can therefore be held ligble under a contract theory. However,
it isamatter of basc Cdifornia contract law that where his princpd is disclosed an agent cannot be held
lidble for breach of a contract to which heisnot aparty. See Flippo Indudries Inc. v. Sun Ins Co. of
New York, 74 Cal App.4th 1429, 1443 (1999).
Flantiffs have offered no authority which would permit departing from this generd prindiple here
3. Concluson

Accordingly, plantiffs breach of contract dams againg Wells Fargo are hereoy DISMISSED.

B. Fidudary Duty

Fantiffs dlege they are the bendfidaries of afidudary rdaionship with Wels Fargo. The exisence
of afidudary duty is generaly aquedtion of fact which cannot be resolved a the motion to dismiss Sage
See Michdson v. Hameada, 29 Cd . App.4th 1566, 1576 (1994). However, plantiffs have not pled facts
that would give rise to afidudary rdationship, and the Court need nat acoept their condusory dlegation
that such ardationship exiged.

It is undisouted that “banks, in generd . . . are not fidudiaries for their depoditors” Copesky V.
Superior Court, 229 Ca.App.3d 678, 694 (1991). Inthis case, the plantiffs are not even depositors,
uggesting thet a fortiori no fidudary reationship existed between plaintiffs and Wels Fargo. Indeed,
plaintiffs had no formd relaionship whatsoever with Wls Fargo.

Under Cdifornialaw, the exigence of afidudary rdaionship is determined by referenceto thefive
factorslaid out in Walisv. Superior Court, 160 Cd.App.3d 1109 (1984). Thosefactorsare (1)

inherently unequal bargaining pogtions, (2) nonprofit motivation, i.e., objective of securing peace of mind,
security; (3) inedequacy of ordinary contract damages, (4) spedid vulnerability of one party toharmasa
result of breach of trust of the other; and (5) avareness by the other of this spedd vulnerability.” Copesky,
229 Cd.App.3d a 687 n.7.

These factors were gpplied to the account holder-bank reaionship in Copesky. The court nat only
held that this rdaionship did not give riseto afidudiary duty, it hed thet it was not a“ gpedid rdationship”
which would support tort remedies for breach of an implied covenant of good faith and far deding.
Copesky went so far asto condude that only in the context of insurance contracts is there a presumption
that any tort remedies are available for breach. Copesky, 229 Cd.App.3d a 690.
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The context in which the Walis factors were goplied in Copesky highlights an important threshold
issue regarding fidudary duties Namdy, certain predicate facts, regarding the basic rdaionship between
two parties, need to be established before resort to the Wallis factorsis gppropriate. In Copesky, the
Walis factors were usad to determine whether contracting parties shared a“ pedid relaionship” such that
breech of the an implied covenant of good faith and fair deding (en implied term of the contract) could give
riseto atort cause of action. That is, the predicate to gpplication of the Wallis factors was thet the parties
shared an underlying contractud relationship.

Some courts have goplied the Walis factors, and thereby undertaken afactud inquiry in
determining whether afidudary rdaionship exised, based on the rdationship between a bank and
depogitor or bank and borrower. Seeeq., Kim v. Sumitomo Bark, 17 Cd.App.4th 974 (rgecting the
exigence of afidudary rdationship between a bank and borrower). Of course, the bank-depositor and
bank-borrower relationships are grounded in contract law.

Herethereisno contract forming the bads of ardaionship between plaintiffs and Wells Fargo.
The plaintiffs have cited no case, and the Court hes found none, where a.court undertook examination of
the Wallis factorsin the banking context where the bank and the dleged benefidary of afidudary duty did
not share even a contractud relaionship. The Court condudes that where, as here, thereis no rdaionship
between plantiff and defendant bank, contractud or atherwise, reference to the Walis fectorsis
ingopropriate. In short, the facts as pled, even if fully accepted, do not give rise to afidudiary rdationship.

Accordingly, the breach of fidudary duty daim againgt Wells Fargo is hereby DISMISSED.

C. Resulting Trust

Fantiffsdlegeadam for areaulting trugt. “A resulting trugt arises by operation of law to enforce
the inferred intention of the parties to the transaction. The existence of aresulting trugt is established by
arcumstances showing thet the trandferee wias never intended to take benefidd interest through the
transaction. Oncethetrud isdedared, the remedy isddivery of the res by the trustee to the beneficiary.”
Inre Markair, Inc., 172 B.R. 638, 641-42 (B.A.P. 9th Cir. 1994).

Here plantiffs have dleged that the United States was respongble for trandfarring fundsto Wels
Fargo, that Wdlls Fargo was never intended to take a beneficid interest in the trandferred funds, and thet
WeIs Fargo was to trandfer those funds for the ultimate interest of plaintiffs. SAC 1119-21. The

-13-




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

complant further alegesthat Wells Fargo falled to trandfer thefunds. 1d. 11122. The complaint however,
does nat dlege, nor could it, thet Wells Fargo was meant to hold the fundsin trugt for the plaintiffs.
Without such an intent, plaintiffs cause of action for aresuiting trud fals

“A resuiting trugt is often cdled an ‘intention-enforcing’ trust. It arises by implication of law (8 853)
to enforce the inferred intent of the partiesto atransaction.” Cdigoga Civic Club v. City of Cdidoga, 143
Cd.App.3d 111, 117 (1983). The complant does not dlege that ether the United States or Wells Fargo
anticipated that Wels Fargo would hold any fundsin trust for the benefit of plantiffs On the contrary, as
dleged, Wdls Fargo was merdly a conduit to fadllitate the trandfer of funds from the United Statesto

Mexico. WelsFargo never even had responghility for affirmaively trandferring funds, much lessfor
holding themin trust. Wéls Fargo was merdy to acogpt deposits from the United States into the account
of the Bank of Mexico—-in no way werethey to be hdd in trust for plaintiffs. Id. at 33.

The cause of adtion for aresulting trust is hereby DISMISSED.

D. Accounting

Fantiffs dlege that they are entitled to an accounting from Wells Fargo. An accounting cause of
actionisan equitable daim. 1t sounds only where the underlying action and accounts are So complicated
that anormd action for afixed sumisnat practicd. See Civic Western Corp. v. Zilalndudtries, Inc., 66
Ca.App.3d 1, 14 (1977).2

At the mation to dismiss sage, the Court accepts that the accounts underlying this action are
complicated, if only asaresult of the passage of time, to an extent that an action for afixed sum would be
impracticd. Therefore acause of action may lie agang Wdls Fargo. But aserious question remains asto
whether this cause of action can be maintained by these plaintiffs.

Asdgated by Witkin, an dement of the cause of actionis “A balance due from defendant to the
plaintiff thet can only be ascartained by an accounting.” 5 Witkin, Cdifornia Procedure 4th, Rleeding 8
776. The dassc acoounting action entails drcumgtances under which defendant owes plaintiff money, but
plaintiff does not know how much, and it would be unreasonadle for plaintiff to plead a gpedific dollar
amount. However, inthis case, plaintiffs does not dlege thet they are due any badance from Wells Fargo.

8The exigence of afidudary rdaionship between plantiffs and Wels Fargo would dso giverisetoa
cause of action for accounting. As sated above, however, no such rddionship exigts.
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Any direct obligation thet Wells Fargo may haveisto the Bank of Mexico.

Faintiffs cite only one authority in support of ther argument thet they are proper partiesto bring an
acoounting action againg Wells Fargo--the Resatement of Reditution. According to the Restatement, “A
person who, acting or purporting to act on account of ancther, has recaived property from athird person
for the ather, is under aduty to account to the other for such property.” Restatement of Redtitution § 124.

Because Wdls Fargo did not act, or purported to act, on behdf of plantiffs, this section of the
Resatement does not hdp plaintiffs. As sated by the comment, “this Section gpplies mogt frequently to
persons who are fidudiaries and as uch receive property on account of others” because fidudiariesact on
behdf of others. Id. No such rdaionship exiss here.

The comment goes on to note that:

The rule gated in this Saction gpplies dso to persons who without being fidudaries receive

VL TE o o Poionson of Hoperly o SobeuTt O AP PO e beher 16

entitled to ratify the recaipt of such property, and if he does S0, the purported agent is

1o Jerenapt o ropae by OB LI to baagardm e atisea T
Id. Thatis, thisrule may goply to non-fidudiary rdaionships, but only where they bear some semblanceto
adasscfidudary rddionship. The bottom line hereisthat Wells Fargo never purported to act in any way
on behdf of the braceros. Wls Fargo merdly accepted depositsinto the account of the Bank of Mexico,
asit would have done for any account holder.

The Court isaware of no other authority, and plaintiffs have dted none, that might warrant
permitting plantiffs to mantain an accounting action againg Wels Fargo. Accordingly, the mation to
dismissthis cause of action isGRANTED.

Of course, the fact thet Wdlls Fargo is nat ligble to plaintiffs for an accounting does not in any way
imply that Wells Fargo is nat fully amenable to third-party subjpoenas for the production of the rdlevant
documentsin this case

E. Unjugt Enrichment

Fantiffs dlege acause of action for unjust enrichment againg Wdls Fargo. But again, the same
problem, regarding whether plantiffs are the proper party to bring thisdam, presantsitsdf here. Itisblack
|letter law thet aperson unjudtly enriched can be reguired to pay redtitution under the law. However, unjust
enrichment involves abendfit conferred on defendant by plaintiff.
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Inthis case, plantiffs conferred no benefit upon Wells Fargo. Wels Fargo was merdy an
intermediary to atransaction between Mexico and the United States. Plantiffs are not the proper party to
bring this quit.

Evenif plantiffs were the proper party to bring this sLit, an dement of an unjust enrichment daim
has not been pled. To preval in an unjust enrichment daim, aplaintiff must show that “the acquigtion of the
property waswrongful.” Cdligioga Civic Club v. City of Cdidoga, 143 Ca.App.3d 111, 116 (1983).
Flantiffs do not dlege that Wels Fargo'sinitid acquigtion, through the depasit by the United Statesinto the

acoount of the Bank of Mexico, wasin any way wrongful.

The cause of action for unjust enrichment againg Wels Fargo is hereoy DISMISSED.

F. Converson

Fantiffsdlege that Wdls Fargoisliadle for converson. However, apaty can mantan a
converson daim only for property it owns a thetime of the aleged converson. In re Bartoni-Corg
Produce, Inc., 130 F.3d 857, 860 (9th Cir. 1997). Plaintiffsdid not own the funds deposited with Wells
Fargo, the United States government did.

To counter this argument, plaintiffs daim thet they have an equitable ownership interest in the funds
that were depodited that gives them standing to sue for converson. The casesthat plantiffs dte in support
of thispropogtion areingpposte For examplein McCdferty v. Gilbank, 249 Cd.App.2d 569, 572
(1967) plantiff was permitted to bring a converson action because he hdd an equitable lien on the dlegedly
converted property. An equitable lien represents adirect ownership interest.

Pantiffs have dted no case suggesting that athird-party can have an equitable interest in abank
depogt. Asdiscussad more fully above, bank deposits present an entirdly unique Stugtion. For dl of the
ressons that third-party beneficiary theories of liability have been rgected in the banking context, the Court
rgects plaintiffs argument thet they had an equitable interest in the depodits mede by the United Satesinto
the account of the Bank of Mexico a Wells Fargo.

Evenif plaintiffs had an eguitable interest in the depodts, this cause of action would not be saved.
Becausetitle to adeposit passesimmediatdy to the bank upon deposit, a depositor has no converson
dam agang abank under Cdifornialaw. See Morsev. Crocker Nationa Bank, 142 Ca.App.3d 228,
232 (1983).
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An exception to this generd rule gppliesin the case of gpecid depodts. In the case of agpedid
depogit (typicaly those which are not commingled), as opposed to agenerd depost, abank may assume
therole of trustee over deposited funds while title remains with the “depositor.”  In the case of aspecid
depogt, acause of action liesfor converson.

Plantiffs have not pled the exigence of apecid depost. The fact that the depositor has a specific
reason for making a depodt, which is communicated to the bank, does not done cregte a gpecid deposit.
See Cabrerav. Thannhaus & Co., 183 Cd. 604, 609 (1920). Rather, to creete specid depost “the
depositor mug, at the time of making the deposit, specify that the funds are to be kept gpart from other
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moneys of the depositary and devoted only to the payment of the depostor’ sdelat.” 1d.

Thedlegations of the complaint do not meet this dandard. The complaint aleges, quite Smply, thet

the United States deposited money into the Bank of Mexico account & Wells Fargo. SAC 133, Because
such adepogt conditutes agenerd depogt, there can be no action for converson.

The cause of action for converson agang Wels Fargo is hereby DISMIISSED.

G. Unfair Busness Practice

The complaint dlegesthat Wels Fargo violated Cdifornid s Unfar Business Practice law. Wels

Fargo counters thet this action should be dismissed because, as amétter of law, plantiffs are not entitied to
ather forms of rdief available under Cdifornia s Unfair Busness Practices law, redtitutionary and injunctive
See MAI Sygtems Coarp. v. UIPS, 856 F.Supp. 538, 541 (N.D.Cd.1994). The Court agrees.

The Cdifornia gatute Sates:

Any person who engages, has engaged, or proposes to engage in unfair competition may
be enjoined in any court of competent jurisdiction. The court may make such orders or
judgments, induding the gopointment of arecaiver, as may be necessary to prevent the use
or employment by any person of any practice which condlitutes unfair competition, as
defined in this chapter, or as may be necessary to restore to any person in interest any
money or property, red or persond, which may have been acquired by means of such
unfalr competition.

Cd. Bus. & Prof. Code § 17203.

Hrg, plaintiffs are not entitled to redtitution because they arenat “person[q ininteret.” Id. As

discussed in detall above, plaintiffs have no red interest in the depogits made by the United Statesinto the
Bank of Mexico account & Wels Fargo. Again, redtitution isimplicated where the defendant wrongfully
obtains something which the plaintiff hed & leest an equitableright to kegp. See Day v. AT & T Corp., 63
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Cd.App.4th 325, 340 (1998). Wdls Fargo did not wrongly obtain The Savings Fund deductions and
plantiff had no right to prevent their deposit at Wdlls Fargo.

Saoond, asamatter of law, plantiffs are not entitled to injunctive rdief inthiscasa. “Theinjunctive
remedy should not be exercised ‘in the absence of any evidence thet the acts are likdly to be repeeted in the
future™ Cisnerosv. U.D. Regidry, Inc., 39 Cd.App.4th 548, 574 (1995) (quoting Mdlon v. City of
Long Beach, 164 Cd.App.2d 178, 190 (1958)). The complaint does not dleged, nor could it, thet thereis
any danger that Wdls Fargo might repeet pest dlegedly illegd acts.

H. Anti-Peonage Act

TheDeLaTorre, Barba, and Chavez complaints dlege aviolaion of the Anti-Peonage Adt, 42
U.SC. §1994. Peonageisa“condition of compulsory service, basad upon indebtedness of the peon to
the magter.” United Satesv. Reynalds, 235 U.S. 133, 144, (1914); Clyait v. United States, 197 U.S.
207, 215 (1905). To date adam under the Anti-Peonage Act, plaintiff must show indebtedness and
compulson. See Ddllav. Unicag Co., 930 F.Supp. 202, 205 (E.D. Penn. 1996).

Plantiffs do not dam that they were compdled by indebtedness to work for Wells Fargo. Insteed,
plaintiffs daim that Wells Fargo hed an afirmative duty to protect them from the exploitation they suffered
a the hands of their employers. Spedificdly, plantiffs argue

By failing to inform the braceros as to the wheresbout of their wages, the amounts they hed

in savings, the amounts they were entitled to be earning, and whet they did and did not have

o eatErtS Blowee 1 A0 O AT e 2 Al ety perting from

such exploitation.

Opposition 14-15.

Faintiffs have dted aosolutdy no authority to support their podtion thet a party can be lidble under
the Anti-Peonage Act for afailure to protect individuas from asate of peonage imposed by others.
Furthermore, even if such alegd theory were viable, Wels Fargo had no duty to protect plantiffs. As
discussad above, there was no rdaionship, fidudary or otherwise, between the braceros and Wdls Fargo.

The cause of action for violation of the Anti-Peonage Act againg Wells Fargo is hereby
DISMISSED.

1. United States Defendants

Fantiffs have dleged a breach of contract daim againg the United States under the “Little” Tucker
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Act, 28U.SC. §1346(a)(2). Thedamisbased on breach of the express contract that each bracero
sgned with the United States The United States concedes that, if timdy, thiswould be a cognizable dam
because the United States has waived its sovereign immunity under the “Little” Tucker Act. The United
Sates mantains, however, that thisdam is now time-barred under the gpplicable Sx-year Satute of
limitations See 28 U.S.C. § 2401(a); Bray v. United States, 785 F.2d 989, 990 (Fed. Cir. 1986).

A. Legal Standard

In suits againg the federa government, the Satute of limitationsis ajurisdictiond issue becausethe

United States has not waived its sovereign immunity to ddedams. Asdaed by the Ninth Circuit:

The doctrine of sovereign immunity precludes sLit againgt the United States without the

consent of Congress; the terms of Its consent define the extent of the court's jurisdiction.

The applicable Satute of limitationsis aterm of consent. The plantiff'sfailure to suewithin

the period of limitationsis not Imply awaivable defense; it aeprives the court of juridiction

to entertain the action.
Sston-Wahpeton Soux Tribe, of Lake Traverse Indian Resarvation, North Dakota and South Dakota v.
United States, 895 F.2d 588, 592 (9th Cir. 1990). Accordingly, thisissueis gppropriately conddered
pursuant to Fed. R. Civ. P. 12(b)(1) and the Court may resolve factud discrepancies where necessary.®

B. Equitable Talling

Fantiffs daim that their daims are not time-barred because the datute of limitations has been
equitably tolled. Under federd law, acause of action generdly accrues when “the plantiff knows, or inthe
exerdse of reasonable diligence should know, of both theinjury and its cause”  Alvarez-Machain v. United
Sates, 107 F.3d 696, 700 (9th Cir. 1997). Accordingly, acause of action is equitebly tolled where the
plaintiff does not know, and has not reason to know, of hisinjury and its cause

Inthe context of afidudary rdationship, prindples of equitable talling are more liberdly applied,

because the bendfidary of afidudary rdaionship has alessened duty to discover acause of action agang
hisfidudary. See Loudner v. United States, 108 F.3d 896, 901 (8th Cir. 1997). The courts have not
aticulated adidinct sandard for equiteble tolling where afidudary or trust rdationship exigs; rather they
have found that abenefidary of atrust or fidudary rdationship hasa“somewhat lessened”’ duty to discover

°In fact, given the podture of this case, the plaintiff beers the burden of proving thet this Court has
junsdiction. See Kokkonenv. Guardian Lifelns Co. of America, 511 U.S. 375, 377 (|1994) (“Federd courts
are courts of limited juridiction. . . . It isto bepresumed that acauseliesoutsdethislimited jurisdiction, and
the burden of establishing the contrary rests upon the party asserting jurisdiction.”) (citations omitted).
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legd daimsagaing thetrusgee 1d. Accordingly, the Court mugt determine whether the braceras and the
United States government shared afidudary rdaionship, asdleged, in order to more precisdy definethe
Sandard for equitable talling.

In support of their argument thet the United States owes them afidudary duty, plaintiffs place
sonificant rdiance on Loudner, which confirmed along line of case law holding that the United States owes
afidudary duty to Indiantribes 1d. at 900-01.

The rdaionship between the braceros and the United States, however, is nothing like the
relationship between the United States and Indian Tribes. Indeed, “thereisnathing in the rlaionship
between the United States and any other persons. . . that islegdly comparable to the unique rdaionship
between the United States and Indian Tribes” Cato v. United States, 70 F.3d 1103, 1108 (Sth Cir.
1995). Outgde the context of Indian tribes, the Court is avare of no case where the United States was
found to owe afidudary duty based on contractud obligations™©

Theimpaodtion of afidudary duty in this caseis not supported by ather an explicit Satement of
governmentd intent or aunique higory of atrus-likerdaions. Accordingly, the United States does not
owe plantiffsafidudary duty. The plantiffs duty to discover their cause of action againg the United States
isnat “lessened,” and will be adjudged under the basic law of equitable talling.

The parties expend condderable effort contesting the factud crcumstances of the braceros and the
braceras program as they relate to equitable tolling. The United States points out the each bracero
recaived acopy of the work contract in Spanish and hed the contract oraly explained. The plaintiffs
respond thet the braceros wereilliterate and unsophisticated and as aresult remained ignorant of the
mechanics of the Savings Fund. At some point the Court may have to undertake such an individudized
factud inquiry. 1t need not do so now.

Thefacts as pled, predude afinding thet the Satute of limitations should be equitebly tdlled. The
Cruz plaintiffs, in their opposition brief, write thet “the SAC (1150-52), i ndi cates that plaintiffs did not

~ 10Theexigence of afiducary rdaionship has been rgected even where the rdationghip between the
United States and the dleged beneficiary of the relationship was more subgtantid thanitishere. See Hohri v.
United Stetes, 586 F.Supp. 769, 792 (D.D.C. 1984) findi%ha there was no fidudary obligetion towards
Japanese-Americans hdd In internment camps during World Wer 1), aff’ d Hohri v. United States, 782 F.2d
227, 244 (D.C. Cir 1986) (conduding that outsde the context of Indian tribes, the United States assumes
fidudary obligations only e uch intent isexplictly Sated).
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know that money had been deducted from their

paychecks . ..” Oppostion a 66 (emphassadded). Infact, the complaint indicatesjust the opposite.
The complant dlegesthat plaintiffs did not know “the amount of money deducted from their wages”
SAC 151 (emphessadded). Thislanguageimpliesthat plantiffs did, in fact, know that some money was
being deducted, just not how much. The other complaints dso fall to dlege thet the braceros were ignorant
of the fact thet aportion of their wages was baing withheld.

In short, the complaints alege theat the braceros knew that a portion of their wages was being
withhdd. Raintiffs knew that money was withhed and thet it was never refunded. Thet i, the braceros
knew the facts underlying thar injury and itscause. See Alvarez-Machain, 107 F.3d a 700. This
knowledgeisal thet isrequired for the Satue of limitationsto begin to run. Given thisknowledge, it isof no
conseguence that plantiffs may not have fully understood tharr legd rights or the availadle legd remedies
even if such ignorance was the result of unsophidication or illiteracy. See Barrow v. New Orleans
Steamship Assn, 932 F.2d 473, 478 (5th Cir. 1991).

C. Concluson

Based on the foregoing, the United States mation to dismissthe breech of fidudary duty daimiis
herdoy GRANTED. The mation to dismisswith respect to al other damsis herdy GRANTED with
leave to amend 0 that plaintiffs may be given the opportunity to pleed facts which, if shown, would ertitle
them to equitable talling of the Satute of limitations.

CONCLUSION

The Court does not doult thet many braceros never received Savings Fund withholdingsto which
they were entitled. The Court is sympethetic to the braceros Stuaion. However, just asacourt’s power
to correct injustice is derived from the law, a court’s power is circumscribed by thelaw aswel. The
plantiffs are not entitled to any rdief from the Mexican Defendants or Wells Fargo in a United States court
of law. Ascurrently pled, plantiffs are not entitled to rdlief from the United States because thar damsare
time-barred.

Themationsto dismiss of the Mexican Defendants and Wdls Fargo are herely GRANTED. The
United Sates mation to dismissis herdoy GRANTED without leaveto
amend with respect to the daim for breach of fidudary; the mation is GRANTED with leave to amend with
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regard to dl other daims
IT1SSO ORDERED.

Dated: August 23, 2002

G:\CRBALL\2001\0892\Order3 Motion to Dismiss.wpd
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